The Course: Global Legal Issues
In Marketing Decision Making

Sundar Fleming, North Carolina Central University
Marka Fleming, North Carolina A & T State University

ABSTRACT
As the marketing environment of products/services evolves becoming more global while
product lifecycles get shorter, clearly marketers must pay closer attention to many
domestic as well as international laws including laws governing market entry, antitrust,
product liability, consumer protection and intellectual property rights. It is interesting
that most business schools offer courses in both law/legal-political environments and
marketing concepts, but few business schools have courses which heavily integrate law
and marketing thinking.
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INTRODUCTION

A key question is: why are laws affecting marketing and their study important? In
this regard, marketing scholars have a long history of keen interest in the legal
environment; simply put one must clearly understand the legalities of successfully
marketing products within a targeted area. Over the years, marketing journals have
published numerous law related articles/opinions, and as result, a large of body of
literature has been generated [e.g., Engle, 1936; Welch, 1984; Petty, 1994]. In this regard,
Murphy and Laczniak [1980] started the modern era of teaching law and its impact on
marketing. According to Petty [2000], Murphy and Laczniak believed that the trend most
likely to influence education during the 1980s was the legal and regulatory trends on
marketing decision making. Also, the Journal of the Academy of Marketing Sciences

offers an occasional section titled “Marketing and the Law”; while the Journals of



Macromarketing and of Public Policy and Marketing frequently consider and publish
articles on marketing and legal issues [Petty, 1999].

There are two key reasons why law is important to marketing managers. First,
without knowledge of the law (market related), marketers can be charged with legal
violations such as pricing fixing, mail fraud, antitrust issues and other infractions.
Second, (product related) “product design considerations, often in conjuncture with
promotional and warranty materials, may lead to expensive product liability exposure,
leading to high insurance rates...” [Petty, 2000]. It, therefore, is very appropriate to
re-consider the marketing of products/services and key laws that impact their marketing
environments. Globally, pressing regulatory issues include: food safety, toy safety,
Internet privacy, auto emissions, and anticompetitive practices.

With the obvious significance of such a marketing course, why do so few business
schools actually offer an integrated “Global Legal Issues in Marketing Decision Making”
course? One must speculate that such an integrated class is difficult to teach; marketing
instructors tend to do a good job teaching the marketing mix elements (product,
promotion, place and price), but they may do a lesser job teaching within the legal
environment; while law instructors generally teach the law quite well, but have limited
skills instructing the marketing mix. Clearly, this seems to be a class that requires
multiple knowledge bases at least two disciplines-- marketing and law must be bridged.
Team teaching of the class or even hiring a marketing Ph. D. (who also has a law degree)
may solve the problem, but these options tend to be quite expensive, and as a result, the
legal marketing course has limited popularity and may not be offered. Also, both
published textbooks for this type of course [Stern and Eovaldi, 1984; Cohen, 1995] are
out of print meaning that this course may require potential instructors heavier start-up

preparation.

REVIEW OF LEGAL MARKETING COURSES



A short questionnaire was forwarded to 62 chairpersons of marketing programs;
some of the programs were very large schools such as Northwestern University,
Louisiana State University, and the University of lowa, but most were smaller programs
such as Towson State University, Virginia Commonwealth University, and the University
of North Florida. The questionnaire asked if there is currently a legal marketing course in
the marketing course inventory, the laws reviewed in the identified course and the course
level of instruction. The response rate was very low as only 13 marketing chairs
responded (21% response rate); in this regard, seven chairs indicated that their programs
currently did not have a legal marketing course (54% of the respondents); while six
programs did have at least one marketing course which addressed to a degree the legal
environment.

Again, the questionnaire generated six marketing programs with at least one
marketing course with a legal thrust. Such undergraduate courses include:

Law of Marketing and Antitrust (emphasis on antitrust and the legality of pricing,
promotion, and distribution strategies) offered at the University of Pennsylvania; Legal
Aspects of Marketing (analysis of statutes, regulations, and legal doctrines applicable to
marketing practices while examining legal issues encountered by marketers in dealing
with consumers and competition) offered at Indiana University (Bloomington campus).
Graduate marketing courses (with a legal orientation) generated by the questionnaire
include: Ethical and Legal Issues in Marketing (seminar course which addresses legal
issues through a review of ethical issues such as ethics in marketing research, product
liability, advertising, pricing and privacy concerns) offered at Southern New Hampshire

University; Legal Fundamentals for Technical Start-ups (emphasis on legal issues



concerning ownership of intellectual property, protection of intellectual property, choice
of business entity, ownership structure of new venture, employment law and securities
law; also, emphasis is on legal issues faced by technology-driven start-ups, legal traps to
avoid and when to consult with legal counsel) offered at John Hopkins University;
Public-Policy Issues in Marketing (focus is on consumer protection policies and
especially those dealing with advertising, labeling, and information disclosure
regulations) offered at the University of Utah; and finally, Global Marketing (covers
key legal issues in the global marketing arena with emphasis on entering global markets)
offered at the University of Kansas.

After carefully reviewing marketing courses that stress legal issues, it is apparent
that at least three areas of law need marketing course scrutiny and adequate coverage:
antitrust and trade laws (the Sherman Antitrust Act: prohibits monopolies, price
fixing, predatory pricing that restrains interstate trade/commerce and the Federal Trade
Commission Act: establishes a commission to monitor unfair trade); (the Robinson-
Patman Act: defines price discrimination as unlawful, establishes limits on quantity
discounts, and prohibits certain promotional allowances); intellectual property rights
(Lanham Trademark Act: protects and regulates brand names and trademarks and the
World Trade Organization’s Agreement (WTQ) on Trade-related aspects of Intellectual
Property Rights: attempts to bring uniformity in the way property rights are protected
globally and to place property rights under common international rules); and consumer
protection laws (the Consumer Product Safety Act: established the
Consumer Product Safety Commission and the law authorizes the Commission to set

safety standards for consumer products and to set penalties for companies failing to



uphold generated safety standards and the Federal Food, Drug and Cosmetic Act:
attempts to regulate the production and sales of food, medicine and cosmetics).
There are two major approaches for reviewing the above noted legal issues within

a marketing course: the legal orientation—the course is organized by legal topics, and the
marketing mix elements are taught within the legal topics; this is appropriate for course
instruction by business law faculty; the marketing orientation—the course is based on the
coverage of the marketing mix (product, promotion, price and place) with legal topics
addressed with the marketing framework; this approach probably with be used by a
marketing faculty. The latter course framework probably is best suited for a marketing
course with legal emphasis. Now, the above noted laws will be highlighted for possible

marketing course inclusion.

ANTITRUST LAWS

At the outset, it must be mentioned that an examination of antitrust laws--
including the Sherman Antitrust Act of 1890; the Federal Trade Commission Act of 1914
and the Robinson-Patman Act—is necessary in illustrating the importance of competition
on the market and must be a requisite course of study for any legal marketing course.

. “The word “antitrust’ dates back from the late 1800s, when powerful companies
dominated industries working together as “trusts’ to stifle competition.” [FEDERAL
TRADE COMMISSION WEBSITE]. Federal antitrust laws have had dramatic effects on both
domestic and international commerce.

The Sherman Antitrust Act of 1890

The oldest and arguably the most important of these laws--the Sherman Antitrust
Act-- has provided the basis for American antitrust enforcement and case law since 1890.
In fact, antitrust law in the United States begins and ends with the provisions of the
Sherman Antitrust Act of 1890. [Hovenkamp, 1999; Watkins, 2006].

Section 1 of the Sherman Antitrust Act requires that plaintiffs establish three elements:
(1) a contract, combination or conspiracy; which (2) constitutes a restraint of trade; and
(3) has an impact on interstate commerce. This section does not apply to unilateral
actions in restraint of trade, but only reaches concerted activity involving more than one
actor. [Copperweld Corp., 467 U.S. at 759; Gilmore, 1988;].

Section 2 of the Sherman Act proclaims:

[e]very person who shall monopolize or attempt to monopolize or combine or

conspire with any other person or persons, to monopolize, or combine or conspire

with any other person or persons, to monopolize any part of the trade or




commerce among the several States . . . shall be deemed guilty of a felony, and,
on conviction thereof, shall be punished by fine not exceeding $100,000,000 if a
corporation . . ..

[15 U.S.C. §2].

In Standard Oil Co. v. United States, one of the first major Sherman Antitrust Act
cases, Chief Justice White declared:
The debates . .. conclusively show . .. that the main cause which led to the
[Sherman Act] was the though that it was required by the economic condition of
the times, that is, the vast accumulation of wealth in the hands of corporations and
individuals, the enormous development of corporate organization, the facility for
combination which such organizations afforded, the fact that the facility was
being used, and that their power had been and would be exerted to oppress
individuals.

[221 U.S. at 50]. Therefore, the Supreme Court recognized the underlying purpose of the
Sherman Antitrust Act was to act as a means to combat the concentration of economic
power in the hands of the few. [May. 1990; Watkins, 2006].

Simply speaking, the Sherman Act was intended to prevent arrangements
designed to establish a monopoly. A monopoly is a market situation that can
significantly increase the cost of goods to customers and can also limit product
availability. If a company has monopoly power over a particular market, it has the
ability to control market prices, set product quantities and/or exclude competition. Most
would agree that competition promotes the common good by connoting market freedom.
[Africa News, 2007]. In essence, competition provides consumers with a choice.

Nevertheless, it has never been easy to distinguish between precompetitive and
anticompetitive conduct. [coOMMWEBB, 2006]. “[T]he arguable merits of the
government’s antitrust enforcement efforts often change with shifts in the competitive
landscape and the political climate. [coMMwEBB, 2006]. Further, as business has gone
global over the past few decades, differing views have emerged about when and where
competition should be moderated by regulation. [coMmmwEBB, 2006].

Recently, the Supreme Court in a 7-2 opinion, aiming to rein in the high costs of
antitrust litigation, toughened the standards for plaintiffs to get into court. [Twombly, 550
U.S.at __ ; Bravin, 2007]. The Supreme Court ruled that an allegation that two or more
companies are acting in parallel is not enough for an antitrust lawsuit to proceed. Even if
the result benefited the companies and diminished competition, the plaintiffs must go
further and include some allegations indicating that the companies were actively working
together. [Bravin, 2007]. This ruling by the Supreme Court does not radically change the
rules for antitrust actions. [Bravin, 2007]. Instead, it marks the latest in a sequence of
cases where the Court has tightened the scope of the Sherman Antitrust Act. [Bravin,
2007].

The Federal Trade Commission Act of 1914

The Federal Trade Commission (FTC) Act empowers the FTC to prevent unfair
methods of competition and unfair or deceptive acts or practices. [15 U.S.C. at 41-58;



Reynolds, 2002]. To accomplish these tasks, the FTC is granted the authority to
investigate, prevent, and prosecute unfair or deceptive acts or practices in or affecting
commerce, such as deceptive advertising and unsubstantiated product claims. [15 U.S.C.
8 45(b); Crescenti, 2005]. The Act also authorizes the FTC after findings of fact to issue
orders requiring violators “to cease and desist from using such method of competition.”
15U.S.C. 8 45].

This Act originated as part of a package of antitrust litigation that President
Woodrow Wilson proposed in a speech to Congress following the presidential campaign
of 1912. [Wilson, 1914; Ward, 1992 ]. President Wilson’s speech to Congress called for,
among other things, the creation of a federal trade commission. [Ernst, 1989]. In
response to widespread concern about the growth and behavior of monopolies and
cartels, Congress passed the FTC Act. [Ward, 1992]. The Act was signed into law on
September 26, 1914 and the FTC opened for business on March 16, 1915. [Majoras,
2006].

The FTC Act was originally enacted to protect the marketplace by prohibiting
“unfair methods of competition.” [15 U.S.C. 8 45 (a); Ward, 1992]. But in 1938,
Congress amended the Act to also prohibit “unfair or deceptive acts or practices”, thereby
focusing the FTC’s interest on the consumer and business competition. [Wheeler Act of
1938]. In 1975, Congress passed the Magnuson-Moss Act, which gave the FTC the
authority to adopt trade regulation rules that define unfair or deceptive acts in particular
industries. [FEDERAL TRADE COMMISSION WEBSITE].

Effectively, the FTC “is charged with promoting competition and protecting
consumer welfare by enforcing [the] nations’ antitrust and consumer protections laws.”
[Deborah Platt Majoras, 2006]. This enforcement of the nation’s antitrust laws “is
essential to maintaining competitive markets that serve consumers.” [Majoras, 2006].
“Competition in America is about price, selection and service. It benefits consumers by
keeping prices low and the gquality and choice of goods and services high. By enforcing
antitrust laws . . . FTC helps to ensure that our markets are open and free.” [FEDERAL
TRADE COMMISSION WEBSITE].

Further, the “FTC promotes healthy competition and challenges anticompetitive
business practices to make sure that consumers have access to quality goods and services,
and the businesses can compete on the merits of their work.” [FEDERAL TRADE
coMMmIssION WEBSITE]. The FTC also “enforces antitrust laws by challenging business
practices that could hurt consumers by resulting in higher prices, lower quality or fewer
goods or services.” [FEDERAL TRADE COMMISSION WEBSITE]. Among the practices that
the FTC monitors are company mergers, agreements among competitors, restrictive
agreements between manufacturers and product dealers and monopolies. [FEDERAL
TRADE COMMISSION WEBSITE]. Each of these actions are reviewed to determine the likely
affect on consumers by focusing on, among other things, questions such as: (1) Would
these actions lead to higher prices, inferior service or fewer choices for consumers?; (2)
Would they lead to higher prices, inferior service, or fewer choices for consumers? and
(3) Would they make it more difficult for other companies to enter the market? [FEDERAL
TRADE COMMISSION WEBSITE].

The Robinson-Patman Act

The Robinson-Patman Act “is the principal federal antitrust statute governing
price discrimination, promotional payments and allowances and other conduct relating to




the equal or unequal treatment of purchasers in the sale of commodities.” [Cohen &
Burke, 1998]. Congress passed the Robinson-Patman Act in 1936 during the Depression
in an effort to protect small, independent businesses from the new buying power,
profitability, and market share of large retail chains. [Rowe, 1962; Coons, 1996]. It was
passed in response to the evidence that that suppliers charged lower prices to large retail
chains (which made it difficult for small retailers to compete and put many of them out of
business). [15 U.S.C. 813(a); Recent Case: Antitrust Law- Robinson Patman Act, 1997].

In particular, the Act makes it illegal for sellers to charge different prices to
different purchasers where the effect of the discrimination may be to substantially lessen
competition or tend to create a monopoly in any line of commerce, or to injure, destroy or
prevent competition with any person who either grants or knowingly receives the benefit
of such discrimination, or with customers of either of them. [15 U.S.C. 813(a); Recent
Case: Antitrust Law- Robinson Patman Act, 1997]. The Act also forbids hidden
discounts such as the payment of certain brokerage fees or commissions in connection
with the sale of goods where no services were rendered to justify the payment and or
services to certain customers without providing proportionally equal benefits to
competing customers. [Cohen & Burke, 1998]. There are some exceptions to the Act,
which include allowing a seller or buyer to support a price differential on the ground that
it was required to meet a competitor’s price; that there was cost-based justification for the
lower price; the market conditions changed between the time of the two sales; or that the
lower price effectively was made available to all competing purchasers. [Cohen &
Burke, 1998].

To satisfy the requirements of bringing a claim of illegal discrimination under the
Robinson-Patman Act, a plaintiff must show that the defendant seller made: (1) at least
two consummated sales, (2) of commodities, (3) of like grade and quality, (4) at
discriminatory prices, (5) to different purchasers and (6) that occurred in commerce.
[Salomon, 1974; Hansen, 1983; Copperweld Corp., 467 U.S. at 752; HovenKamp 1985;
15 U.S.C. § 12; Brooke, 113 S.Ct. at 2587; Coons, 1996]. The commerce requirement
under the Act—unlike the Sherman Antitrust Act’s commerce requirement—is strictly
construed. As a result, there has been substantial debate as to the meaning of “in
commerce.”

Moreover, the issue of whether the Robinson-Patman Act actually benefits the
market has been commonly debated. Indeed, the Robinson-Patman Act has been
criticized by some commentators for reducing economic efficiency and consumer
welfare. [Hovenkamp 1994; Recent Case: Antitrust Law- Robinson Patman Act, 1997].
Some studies have indicated that price discrimination is one way that markets balance
supply and demand and increases allocative efficiency. [Shugart, 1990; Bork,
1993;Recent Case: Antitrust Law- Robinson Patman Act, 1997]. Other studies have
shown that efforts to regulate price discrimination also reduce efficiency by requiring
firms to follow costly procedures to defend even legal price discrimination. [Posner,
1976; US. DEPT’ OF JUSTICE REPORT ON THE ROBINSON-PATMAN ACT, 1977; Bork, 1993;
Recent Case: Antitrust Law- Robinson Patman Act, 1997].

INTELLECTUAL PROPERTY RIGHTS
“The term intellectual property governs intangibles which are a creation of the
mind.” [Shippey, 2002; Friel, 2007]. Intellectual property rights provide protections for



trademarks (which distinguish and identify goods and indicate the source of the goods
and their protections include trade secrets, designs, brand names and domain names);
copyrights (protection given to the exclusive author of an original creative work such as a
musical, literary or otherwise graphic or artistic performance or work) and patents
(statutory rights granted to inventors who discover or formulate a new and non-obvious
invention that protects the inventors’ exclusive rights to manufacture, use, sell and
develop the inventions). [Friel, 2007].

The estimated value of intellectual property protected by trademarks, copyrights
and patents in the United State is between $5 trillion and $5.5 trillion or about 45 percent
of the United States Gross Domestic Product. [Shapiro and Hassett, 2005; Friel, 2007].
This means that intellectual property theft can significantly harm businesses and the
economy of countries affected by the theft. [Friel, 2007]. US businesses each year lose
at least $250 billion as a result of the theft of intellectual property. [Gutierrez, 2005;
Friel, 2007].

The WTQO’s Agreement on Trade Related Aspects of Intellectual Property Rights
(explained more below) defines counterfeit goods as the following:

goods, including the packaging bearing without authorization a trademark which

is identical to the trademark registered in respect of such, or which cannot be

distinguished in its essential aspects from such a trademark, and which thereby
infringes the rights of the owner or the trademark in question under the law of the
country of importation

[WTO'’s Agreement on Trade Related Aspects of Intellectual Property Rights, April 15,
1995; Friel, 2007]. In 2004, the sale of counterfeit goods resulted in a worldwide loss of
sales as great as $512 billion. [Balfour, 2005; Friel, 2007]. The cost of counterfeit goods
is not merely an economic cost, but may have other serious consequences such as posing
health and safety dangers to consumers since counterfeit goods are made with lower
quality components and are not put through the standard regulations governing safety and
quality. [Friel, 2007]. Based on the economic impact of intellectual property rights on
markets and the social and economic consequences of theft of these rights, a marketing
law class must encompass instruction of intellectual property rights and legal
protections—including instruction on the Lanham Trademark Act and the WTO’s
Agreement on Trade Related Aspects of Intellectual Property Rights.

The Lanham Trademark Act of 1946

“Trademark law enables producers to mark their goods in a distinctive manner
that allows consumers to recognize that the products are from a particular source.”
[Baker, 1996]. This type of law significantly impacts marketing because it: (1) promotes
the production of quality products; (2) decreases the consumer search and decision costs;
(3) safeguards consumers from misrepresentation and (4) guarantees that manufacturers
reap the rewards of their investment. [Qualitex, 115 S.Ct. at 1300; McCarthy, 1993;
Baker, 1996; Gamez, 2006]. By allowing a consumer to distinguish among competitors,
trademarks enable competition. [S. Rep. No. 79-133, 1946; Gamez, 2006]. They also
“serve a ‘quality’ function by acting as a warranty of goods and their composition.”
[Lalonde § 1.03[3](a); Friel, 2007].



From 1905 to 1946, the federal trademark act was controlled by the Trademark
Act of 1905, which was limited in its protections for trademarks and did not include
descriptive marks. [Standard Paint Co., 1911; Baker, 1996]. To address these
limitations, Congress passed the Trademark Act of 1946, commonly referred to as the
Lanham Act. [Baker, 1996]. The effect of the Lanham Act was to increase the scope of
trademark protection by broadening the definition of trademarks “to include *any word,
name, symbol or device or any combination thereof adopted and used by a manufacturer
or merchant to identify his goods and distinguish them from those manufactured and sold
by others.” [Act of July 5, 1946; Baker, 1996]. Unlike the earlier Trademark Act, the
Lanham Act provides protection for descriptive marks. [Baker, 1996].

Under the Lanham Act, federally registered trademarks last for ten years, but they
may renewed as long as the trademarks have not been cancelled or abandoned. [Lalonde
8 1.03 [3] (a); 15 U.S.C. 8 1058; Friel, 2007]. A mark is considered abandoned under the
Trademark Act when:

(1) its use has been discontinued with intent not to resume such use. Intent not to

resume may be inferred from circumstances. Nonuse for 3 consecutive years shall

be prima facie evidence of abandonment. "Use" of a mark means the bona fide
use of such mark made in the ordinary course of trade, and not made merely to
reserve a right in a mark.; or

(2) When any course of conduct of the owner, including acts of omission as well
as commission, causes the mark to become the generic name for the goods or
services on or in connection with which it is used or otherwise to lose its
significance as a mark.

[15 U.S.C. § 1127 (2006)].

Trademark law, however, does not offer complete protection to all uses of a mark
and only allows the owner to use the mark as a “useful and valuable aid or instrument of
commerce.” [Prestonettes, Inc., 264 U.S. at 368; Gamez, 2006]. The Lanham
Trademark Act defines the “use in commerce” as the use of a mark in the ordinary course
of trade, including placement of the mark in any manner on the goods, their containers, or
their displays, tags or labels and the sale or the transport of the goods. [15 U.S.C. § 1127
(2006)]. In 1988, the Trademark Law Revision Act expanded the degree of use required
to obtain the benefits of trademark protection. [Gilson, 2005; Gamez, 2006]. The
purpose of this revision to the law was to preclude businesses from attempting to gain
trademark protection without actually engaging “in commerce.” [Gilson, 2005; Gamez,
2006 ].

WTO'’s Agreement on Trade Related Aspects of Intellectual Property

In 1994, the WTO was created by the Uruguay Round Agreement Act of 1994.
[WTO'’s Agreement on Trade Related Aspects of Intellectual Property Rights, 1995; Friel,
2007]. Presently, the WTO has 151 member countries, including the US. [wORLD
TRADE ORGANIZATION WEBSITE]. The WTO, which is now the leading international trade
organization, is a negotiating forum that attempts to assist member countries’
governments in resolving trade-related disputes between each other while promoting free
trade through compromise and negotiation. [Understanding the WTO, 2007; Friel, 2007].
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At the Uruguay Round negotiations in 1994, the Agreement on Trade Related
Aspects of Intellectual Property Rights (TRIPS Agreement) was adopted. [WTO'’s
Agreement on Trade Related Aspects of Intellectual Property Rights, April 15, 1995;
Friel, 2007]. The objective of the TRIPS Agreement was to provide “effective and
adequate protection of intellectual property rights” to limit barriers to international trade
and encourage global competition. [WTO’s Agreement on Trade Related Aspects of
Intellectual Property Rights, 1995; Koepsel, 2004]. Thus, one of the main purposes of
the TRIPS Agreement is to foster free trade. [WTO'’s Agreement on Trade Related
Aspects of Intellectual Property Rights, 1995; Friel, 2007].

It is in effect “the first international intellectual property protection agreement that
protects the gamut of intellectual property rights.” [De Carvalho, 2005; Friel, 2007]. The
intellectual property rights covered by the TRIPS Agreement is not limited to trademarks,
copyrights and patent, but also includes geographical indications, industrial designs,
layout designs of integrated circuits and the protection of undisclosed information or
trade secrets. [Understanding the WTO, 2007; Friel, 2007]. This Agreement does not
provide for all areas of intellectual property such as the protection of trade names,
collective marks, and utility models. [De Carvalho, 2005; Friel, 2007].

The first part of the TRIPS Agreement defines the general provisions and basic
principles of the Agreement including minimum standards of protection for intellectual
property, national treatment and most-favored nation articles. [WTO'’s Agreement on
Trade Related Aspects of Intellectual Property Rights, 1995; Koepsel, 2004]. The
Agreement’s second part specifies the required minimum substantive standards for
intellectual property protection, including the scope of the categories of intellectual
property protection, the content of those protections and their reach. [WTO'’s Agreement
on Trade Related Aspects of Intellectual Property Rights, 1995; Friel, 2007].

Next, the third part of the Agreement identifies the specific enforcement of
intellectual property provisions. [WTO'’s Agreement on Trade Related Aspects of
Intellectual Property Rights, 1995; De Carvalho, 2005; Friel, 2007]. These enforcement
provisions were intended to be fair and equitable to support free trade and prevent abuse
of the enforcement procedures. [WTO’s Agreement on Trade Related Aspects of
Intellectual Property Rights, 1995; Friel, 2007. These intellectual property rights can be
enforced internally in countries or externally through the WTO’s dispute settlement
system. [WTO'’s Agreement on Trade Related Aspects of Intellectual Property Rights,
1995; Koepsel, 2004].

The fourth part of the Agreement is acquisition and maintenance of intellectual
property rights, while part five sets out the dispute prevention and settlement. [WTO'’s
Agreement on Trade Related Aspects of Intellectual Property Rights, 1995; Koepsel,
2004]. Part six of the Agreement discusses transitional arrangements and finally, part
seven is the institutional arrangements, including establishment of the Council for TRIPS,
international cooperation, protection of existing subject matter and security exceptions.
[WTO'’s Agreement on Trade Related Aspects of Intellectual Property Rights, 1995;
Koepsel, 2004].

The TRIPS Agreement is a non-self executing Agreement requiring the member
countries to enact laws and regulations to make the provisions of the Agreement
effective. [De Carvalho, 2005; Friel, 2007]. Additionally, members must comply with
the processes and procedures of the WTQ’s dispute resolution mechanisms rather than
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seeking independent punishments against purportedly violating countries. [Friel, 2007].
Fortunately, “the majority of intellectual property infringement cases under the TRIPS
Agreement that undergo the dispute resolution mechanism are settled by mutual
agreement.” [Friel, 2007].

CONSUMER PROTECTION LAWS

The beginning of consumer protection policies surfaced in the 1960’s and 1970’s.
[Oliveira and Goldbaum, 2001]. Neil W. Averitt and Robert H. Lande have analyzed the
relationship between antitrust and consumer protection law. [Averitt and Lande, 2001].
“In their understanding, competition policy and consumer protection share a common
goal: They are both intended to facilitate the exercise of what they call ‘consumer
sovereignty’ or effective consumer choice.” [Averitt and Lande, 2001; Oliveira and
Goldbaum, 2001]. Averrit and Lande define “consumer sovereignty” as “a state in which
consumers can freely take decisions based on their individual interest and in which
markets will respond to the collective effect of those decisions.” [Averitt and Lande,
2001; Oliveira and Goldbaum, 2001]. Therefore, consumer protection laws—including
the Consumer Product Safety Act and the Federal Food, Drug and Cosmetic Act--provide
consumers in the markets with product choices. Plus, consumer protection laws
safeguard and ensure consumers can choose from quality products that have been subject
to the standard regulations governing safety and quality. Clearly, these consumer
protection laws are important and must be covered in a legal marketing course.

Consumer Product Safety Act of 1972

Before the Consumer Product Safety Act (CPSA) was enacted, Congress, in 1967,
established the National Commission on Product Safety (NCPS) to investigate the
adequacy of consumer protection against unreasonable risk caused by household
products. [ Klayman, 1982]. In its investigation, the NCPS recommended creating a
federal regulatory agency invested with board authority to ensure consumer protection
from hazardous products. [Final Report, 1970; )Klayman, 1982]. Congress responded to
the NCPS’s report by enacting the CPSA in 1972. [U.S.C. 88 2051-2083; Klayman,
1982].

The main purpose for the enactment of the CPSA was to protect consumers
against unreasonable risks of injury associated with consumer products. [15 U.S.C.
§2051; Klayman, 1982]. To achieve this goal, Congress established the Consumer
Product Safety Commission (CPSC) as an independent regulatory agency. [15 U.S.C.
82053; Klayman, 1982]. The CPSC “works to save lives and keep families safe by
reducing the risk of injuries and deaths associated with customer products by developing
voluntary standards with industry; issuing and enforcing mandatory standards or banning
customer products if no feasible standard would adequately protect the public; obtaining
the recall of products or arranging for their repair; conducting research on potential
product hazards; informing and educating consumers through media, state and local
governments, private organizations and by responding to consumer inquiries for detailed
information on what CPSC does.” [U.S. CONSUMER PRODUCT SAFETY COMMISSION
WEBSITE].

According to the CPSC, “[d]eaths, injuries and property damage from consumer
product incidents cost the nation more than $700 billion annually.” [U.S. CONSUMER
PRODUCT SAFETY COMMISSION WEBSITE]. For that reason, the CPCS *“is committed to
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protecting consumers and families from products that pose a fire, electrical, chemical or
mechanical hazard or can injure children. The CPSC’s work to ensure the safety of
consumer products—such as toys, cribs, power tools, cigarette lighters, and household
chemicals—contributed significantly to the 30 percent decline in the rate of deaths and
injuries associated with consumer products over the past 30 years.” [CPCS Overview,
U.S. CONSUMER PRODUCT SAFETY COMMISSION WEBSITE].

A *“consumer product” under the CPSA:

means any article or component part thereof, produced or distributed (i) for sale

to a consumer for use in or around a permanent or temporary household or

residence, a school, in recreation or otherwise, or (ii) for the personal use,

consumption or enjoyment of a consumer in or around a permanent or temporary

household or residence, a school in recreation or otherwise . . .

[15 U.S.C. § 2052]. The term *“consumer product” also includes “any mechanical
device which carries or conveys passengers along, around, or over a fixed or restricted
route or course or within a defined area for the purpose of giving its passenger’s
amusement, which is customarily controlled or directed by an individual who is
employed for that purpose and who is not a consumer with respect to such device, and
which is not permanently fixed to a site.” [15 U.S.C. § 2052]. However, the term does
not include a device which is permanently fixed to the site.

Furthermore, the term “consumer product” does not include the following: (1)
any article which is not customarily produced or distributed for sale to or use or
consumption by or enjoyment of a consumer; (2) tobacco and tobacco products; (3)
motor vehicles or motor vehicle equipment; (4) pesticides; (5) any article which if sold by
the manufacturer, producer or importer that would be subject to tax imposed by 4181 of
the Internal Revenue Code of 1986; (6) aircraft, aircraft engines, propellers or appliances;
(7) boats which could be subject to safety regulation under chapter 43 of title 46; vessels
and appurtenances to vessels, which could be subjected to safety regulation under title 52
of the Revised Statute or other marine safety statutes administered by the department in
which the Coast Guard is operating; and equipment, as defined in section 2101 (1) of title
46 to the extent that a risk of injury associated with the use of such equipment on boats or
vessels could be eliminated or reduced by actions taken under any statute referred to15
USC § 2052; (8) drugs, devices or cosmetics; (9) food; and (10) meat, meat food
products and egg products. [15 U.S.C. § 2052].

Specifically, the CPSA mandates that every manufacturer, importer, distributor,
or retailer of a consumer product report to the CPSC upon learning that its product does
not comply with the consumer product safety rule or contains a “defect” which could
create a “substantial product hazard.” [Zick, 1991].

There are several adverse consequences for firms that comply with the reporting
requirements of the CPSA. [Zick, 1991]. The CPSC, upon receipt of this information
and after an investigation may order a recall of the subject products, may seek injunctive
relief to prevent further distribution of allegedly dangerous products and may order a firm
to notify the public that a hazard exists. [Zick, 1991]. The failure to timely report may
subject the firm to costly penalties. [Medical Device Amendments of 1976; Zick, 1991].

Furthermore, a firm’s increased exposure to products liability can result from
filing a substantial product hazard report. [Nutrition Labeling Education Act of 1990;
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Zick, 1991]. As aresult of these adverse consequences of reporting, a firm may choose
not to report a defect or the failure to comply with the consumer product safety rule.
[Zick, 1991]. Obviously, the failure to report such issues can have adverse effects on the
consumer because dangerous products may remain on the market long after the existence
of the dangers is known. [Zick, 1991].

Federal Food, Drug and Cosmetic Act of 1938

Congress designed the Federal Food, Drug and Cosmetic Act (FD&C Act) of
1938 to effectively proscribe dangerous food and drugs and curb deception of consumers.
[21 U.S.C. 88 301-392; McGuire, 1984]. Even before the enactment of this Act, people
were concerned about the quality of products they used. [Shah & Khan, 2007]. As a
matter of fact, the regulation of medicinal products originated with the inspection of
imported drugs in 1848 when Congress passed the Drug Importation Act. [Shah & Khan,
2007]. This Drug Importation Act forced the US Customs Service to cease entry of
adulterated drugs from overseas. [Shah & Khan, 2007].

Thereafter, in 1906, Upton Sinclair published his socialist novel, THE JUNGLE,
describing filthy conditions in Chicago’s packing plants. [Young, 1981]. Sinclair’s
account, which was corroborated by government inquiry, set in motion what would
become a meat inspection bill directed at protecting the US domestic market. [Young,
1981]. On June 30, 1906, President Theodore Roosevelt signed the Pure Food and
Drugs Act into law. [Johnson, 1964; Anderson, 1964; McGuire, 1984]. The Act forbade
interstate and foreign commerce in adulterated and misbranded food and drugs. [Young,
1981].

The Congressional intent of this Act of 1906 was to: (1) proscribe dangerous food
and drugs and (2) to prevent manufacturers from deceiving consumers. [40 CONG. REC.
9068-76; McGuire, 1984]. To satisfy these two goals, the Act required manufacturers to
list the nature and quality of various ingredients in their products and to abstain from
labeling products with false or misleading statements. [Pure Food and Drug Act of 1906;
McGuire, 1984]. This prohibition of adulterated food included adulteration caused by the
removal of valuable constituents, the substitution of ingredients that would reduce
quality, the addition of deleterious ingredients and the use of spoiled animal and
vegetable products. [Young, 1981]. “Making false or misleading label statements
regarding a food or drug constituted misbranding . . . .[ and] [t]he presence and quantity
of alcohol of certain narcotic drugs had to be stated on proprietary labels.” [Young,
1981].

The Act, however, did not, contain the following: (1) quality and identity
standards for food; (2) prohibitions of false therapeutic claims for drugs; (3) coverage of
cosmetics and medical devices; (4) clarification of the Federal Drug Administration’s
right to control factory inspections and (5) control of product advertising. [Young, 1981].
In addition, the limited scope of the Act of 1906 precluded it from protecting people from
false and inflated claims in the print media and airwaves. [McGuire, 1984]. The Act also
lacked procedures for testing the safety or effectiveness of a product before it entered the
market. [McGuire, 1984].

In 1937, a drug called sulfanilamide elixir entered the market without any prior
testing for toxicity. [McGuire, 1984; Shah & Khan, 2007]. Over one hundred people
died from the product’s toxic effect before the Federal Drug Administration (FDA)
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withdrew it from the market. [McGuire, 1984; Shah & Khan, 2007]. As a result of this
tragedy, Congress enacted the FD&C Act of 1938. [McGuire, 1984; Shah & Khan,
2007]. This Act gave the FDA new enforcement provisions, including extending
control to cosmetics and therapeutic devices and authorized standards for the identity and
quality of food and drugs. [Shah & Khan, 2007].

Moreover, the new Act imposed more stringent controls on foods injurious to
health and required full and honest disclosure in product advertising and labeling. [21
U.S.C. 88 at 332, 343-346; McGuire, 1984]. The Act also prohibited manufacturers from
marketing new drugs until they had persuaded the FDA that products were safe. [15
U.S.C. 88 332, 343, 361-363;McGuire, 1984]. The Act of 1938, unlike the Act of 1906,
was drafted under the view that average consumers are incapable of protecting
themselves and need to be protected from the conditions of contemporary life. [McGuire,
1984].

After the enactment of the FD&C Act, the FDA started to identify those drugs
that could not be labeled for safe use directly by the patient that required a prescription
from a physician. [Young, 1981]. The FDA also began issuing food standards under the
Act, beginning with food standards for canned tomatoes. [Young, 1981]. Further, the
FDA developed recipe standards for foods that gave the list of ingredients that could be
lawfully included in a product. [Young, 1981]. By the 1950s and 1960s, the FDA had
pursued numerous cases of food branding that included false nutritional claims and by the
1960s about half of the food supply was subject to a food standard. [Young, 1981].

Finally, in 1990, Congress passed the Nutrition Labeling and Education Act
(NLEA), which completely reformulated the way food products conveyed basic
nutritional information. [21 U.S.C. § 301; Mathios, 2000]. The legislation required
“[s]pecified nutrients, including calories, total fat, and saturated fat, must be listed in
metric units and as a percentage of the recommended daily intake with primary emphasis
on the percentage metric.” [Mathios, 2000]. The NLEA Act required that the FDA
implement the provisions of the Act by 1994. [21 U.S.C. § 301].

CONCLUSION

Few business schools now teach marketing law as a separate course because such
courses are expensive and difficult to teach. Teaching marketing principles and key legal
issues within a course is troublesome for several reasons including the unique academic
training needed by the primary course instructor (skills/information in both marketing
and law). This paper shows the growing importance of a legal marketing class. The paper
also highlights the two primary instructional modes for the legal marketing course: 1. The
Legal Oriented Course which is organized by legal topics and marketing mix elements
are taught within the legal environment (may be taught by a business law instructor) and
2. The Marketing Oriented Course which is framed based on the marketing mix with
legal topics reviewed within a marketing mix structure (probably taught by a marketing
professor).

Three key areas of law (antitrust, intellectual property rights, and consumer
protection laws) have and will continue to impact the designing and marketing of
products and services. Clearly, it now behooves marketers to consider carefully the legal
environment (in addition to marketing strategies) as legal issues will more strongly
influence long term company revenues and profits. Undoubtedly, over time, the global
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legal environment will become more important as consumers become more
knowledgeable of markets, their rights and product quality issues; this means that legal
marketing courses will be critically necessary and probably offered by many institutions.
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